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The Indian Ocean and South China Sea encompass a wide range of geographical, geological, 
and biological features. The region includes several of the most heavily travelled international 
straits, major fisheries, and areas with high potential for discovery of energy resources. 
Meanwhile, the nations bordering the region range from some of the most prosperous and 
dynamic countries of the developing world to some of the developing world’s poorest and 
most dysfunctional states. The diversity of interests of nations bordering this region can 
lead to conflict. International law, particularly the 1982 UN Convention on the Law of the 
Sea, plays a pivotal role in peacefully resolving such conflicts. Yet while legal measures and 
policy initiatives have helped mitigate international tensions through diplomatic processes, 
political, economic, and environmental issues can still lead to disputes and conflict.

Introduction
In the decades since World War II, advances in maritime technology, increases in maritime 
trade, and the growing economic value of offshore energy, mineral, and living resources 
have collectively led to a breakdown of the centuries-old division of the ocean between 
three-mile territorial seas under coastal state authority and the high seas, where freedom 
of navigation and exploitation typically reigned. Following a period of expanding coastal 
state claims over the sea and its resources, the 1982 UN Convention on the Law of the 
Sea (UNCLOS) established a new order of the oceans that promised the stability needed 
to protect sovereignty, provide for national security, promote trade and development, and 
safeguard the marine environment. 

UNCLOS defines ocean zones and the rights and obligations of states within those zones 
(see Figure 5.1). It establishes organizations to carry out collective responsibilities for both 
defining the boundaries of national jurisdiction and managing mineral resources beyond 
those limits. It also provides alternative processes for conflict resolution, with some issues 
subject to mandatory settlement of disputes.

UNCLOS is also a framework agreement upon which more specialized treaties, 
organizations, and activities are established. These agreements, organizations, and activities 
include a framework convention governing fish stocks on the high seas; the operation of  
the International Seabed Authority in managing minerals beyond national jurisdiction;  
and the implementation of security and environmental pacts negotiated under the 
International Maritime Organization, as well as security partnerships such as the Proliferation 
Security Initiative.
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In a broad sense, the law of the sea—both under the Convention and as implemented 
through other treaties, organizations, and agreements—provides the stable legal order 
necessary to manage the increasingly intense development of the ocean and its resources. 
This is particularly important in the Indian Ocean and the South China Sea, where 
overlapping claims of sovereignty and sometimes dysfunctional governments are placing 
the international legal regime under great stress.

Figure 5.1: Ocean Zones: Rights and Responsibilities

Under the UN Convention on the Law of the Sea, the ocean is classified into eight zones:

Territorial Sea: The coastal seas extending as far as 12 miles from shore, in which the coastal 
state has sovereign authority, subject to the recognition of the right of innocent passage for 
ships on their way from one location to another.

Contiguous Zone: An area extending 12 miles beyond the territorial sea, in which the coastal 
state may enforce its fiscal, customs, immigration, sanitary, and security laws.

Exclusive Economic Zone (EEZ): The seas beyond the territorial sea extending to 200 
nautical miles, in which the coastal state has the sovereign right to manage, exploit, and 
protect mineral and living resources, subject to providing access to unused portions of what 
the coastal state determines to be the maximum allowable catch of the living resources. Other 
states are guaranteed high seas navigation rights and the right to lay and maintain cables and 
pipelines.

Continental Shelf: Both the seabed of the EEZ and the areas of the seabed beyond the EEZ 
that meet geological requirements specified in UNCLOS. The coastal state manages the 
resources of the continental shelf (and shares revenues derived from exploitation of mineral 
resources of the shelf beyond the EEZ) with the international community. 

High Seas: The waters beyond the EEZ in which vessels and activities are under the authority 
of the flag state, and subject to only a limited number of international prohibitions, such as 
measures outlawing piracy and the slave trade.

The Area: The portion of the ocean floor beyond the limits of national jurisdiction. Mineral 
resources of the Area are managed by the International Seabed Authority, as established by 
UNCLOS.

International Straits: Straits that are used in international navigation regardless of whether 
they are sufficiently narrow to otherwise be considered territorial seas subject to innocent 
passage. International straits are subject to the regime of Transit Passage, in which ships and 
aircraft may pass through or over international straits in their “normal mode” without the 
restrictions imposed on innocent passage.

Archipelagic Waters: Those waters within boundary lines drawn to encompass the islands 
of archipelagic states. Passage through archipelagic waters is subject to conditions similar 
to Transit Passage in designated sea lanes and innocent passage in other areas of the waters. 
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International Agreements and Organizations
The region encompassing the Indian Ocean and South China Sea is an area of intense 
multinational activity. All but two of the coastal nations bordering the Indian Ocean and 
South China Sea are parties to UNCLOS. Those two countries, Iran and Cambodia, have 
signed the Convention and are expected eventually to seek approval for accession through 
their domestic legal processes. All of the littoral states are members of the International 
Maritime Organization (as well as members of at least one regional fisheries organization), 
and most are also members of a regional seas program that addresses environmental 
concerns (see Annex I). 

Maritime Boundaries
With the exception of the central South China Sea, the delimitation of national maritime 
boundaries in the greater Indian Ocean region (IOR) has been remarkably smooth. While 
there exist some legal challenges to the specific baselines along the coast, boundaries between 
adjacent nations have in many cases been established by treaty and reflect principles of 
equidistance, equity, history, and special circumstances. In some cases, disputes have been 
taken to one of the venues specified in UNCLOS.

The central South China Sea—which has witnessed periodic eruptions of conflict and is 
subject of regional diplomatic efforts—represents a special case. Resolution of claims of 
sovereignty and access in this area has been complicated by uncertainties regarding the 
potential economic value of the natural resources (fisheries, minerals, oil and natural gas) 
to be found in the South China Sea, and by the changing interests and ambitions of the 
surrounding states.

International Fishing Agreements
Fisheries and fish stocks that exist wholly or partially outside national jurisdictions pose a 
special problem for fishery management. Fishing on the high seas is a freedom for all states, 
but the lack of effective enforcement of sustainable fishing policies permits highly mobile 
fishing fleets to overexploit a resource and move on, leaving once-rich resources depleted 
and damaged.

The UN “Fish Stocks Agreement” was opened for signature in 1995 and came into force 
in 2001.1 The agreement provides the framework for the establishment and operation of 
regional agreements to manage high seas and straddling fish stocks in accordance with 
UNCLOS. As an example, the Southern Indian Ocean Fisheries Agreement (SIOFA) is 
a regional agreement negotiated under the Fish Stocks Agreement to address high seas 
fisheries in the southern Indian Ocean region.

As the UN agency responsible for international fishery issues, the Food and Agriculture 
Organization (FAO) plays a key role in promoting sustainable fishing in regions around the 
world, both in national waters and on the high seas. Under the FAO, four other regional fishery 
commissions have been established in the Indian Ocean and Southeast Asian region: the Asia 
Pacific Fishery Commission, Bay of Bengal Program-Inter-Governmental Organization, 
Indian Ocean Tuna Commission, and South West Indian Ocean Fisheries Commission.
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Figure 5.2: Jurisdictional Claims in the Indian Ocean Region

Seabed Minerals Beyond National Jurisdiction
All parties to UNCLOS are also members of the International Seabed Authority (ISA), the 
agency that manages the mineral resources of the seabed beyond the limits of national 
jurisdiction. There are three known classes of hard minerals on the world’s deep seabed:

›› Polymetallic nodules of manganese and iron oxides enriched in nickel, copper, cobalt, 
and rare earth elements are found on the abyssal plains; 

›› Cobalt crusts consisting of iron and manganese oxides enriched in cobalt and rare earth 
elements, and found on the slopes of seamounts; and 

›› Polymetallic sulfides of copper and zinc, sometimes enriched with gold, that are found 
near spreading centers and subduction zones.

Over the past decade, rising demand (particularly in China) for seabed minerals with 
industrial applications drove metal prices upward, resulting in increased commercial 
interest in seabed mineral deposits. India and China have each sponsored national 
applicants for ISA recognition of exclusive rights to explore mineral sites in the Indian 
Ocean. India’s claim is for a deposit of polymetallic nodules, while China’s claim is for a 
deposit of polymetallic sulfides.

Source: Stimson
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Maritime Safety and Security Agreements
All of the coastal states of the Indian Ocean and South China Sea are members of the 
International Maritime Organization (IMO). The IMO is the source of international rules 
and guidelines governing shipping operations that flag states, port states, and coastal states 
apply to international shipping in order to protect against vessel-source marine pollution. 
The IMO also works with straits and archipelagic states to gain agreement on the designation 
of sea lanes in international straits.

Several key maritime safety and security conventions have been negotiated under the 
auspices of the IMO. With regard to shipping, two of the most important are the Convention 
on Safety of Life at Sea (SOLAS) and the Convention on the Suppression of Unlawful Acts 
(SUA). Both are evolving agreements that have been supplemented and modified through 
subsequent protocols. Most recently, protocols to the SUA have been negotiated to address 
acts of international terrorism.

The IMO also supports regional efforts to promote maritime security. In 2009, the IMO 
convened a meeting in which East African nations adopted a “Code of Conduct Concerning 
the Repression of Piracy and Armed Robbery against Ships in the Western Indian Ocean and 
the Gulf of Aden.” The signatories requested that IMO and other international organizations 
provide support in implementing the Code of Conduct, particularly in building national 
maritime and legal capacity to implement it effectively.

In addition to the IMO, the UN Security Council has the authority to intervene in matters 
affecting peace and security in the oceans. In recent years, the threat of piracy off the 
coast of Somalia led the Security Council to issue a series of resolutions encouraging a 
maritime response and authorizing actions that would otherwise exceed national authority 
as recognized by UNCLOS. For example, UNSC Resolution 1946 provided (for a period 
of 12 months) explicit authority for foreign ships to enter the territorial sea of Somalia to 
counter piracy and armed robbery as if they were on the high seas. It also ensured that this 
authority did not undercut the rights normally accorded by UNCLOS and did not establish 
new customary international law. This authority, and the conditions placed on it, has been 
renewed in successive Security Council resolutions.2

Smaller groupings of coastal states have also established specific regional initiatives. In 
2004, the states bordering the Strait of Malacca began tripartite cooperation in anti-piracy 
activities. A Regional Cooperation Agreement on Anti-Piracy—including East, Southeast, 
and South Asian states—focuses on information sharing, capacity building, and cooperative 
agreements, including an Information Sharing Center established in Singapore.
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Source: Stimson

Figure 5.3: Piracy in the Indian Ocean Region and South China Sea, 
January–April 2012

Regional Consultative Bodies
There are several regional organizations that are not actual lawmaking bodies, yet have 
significant policy roles in the Indian Ocean and South China Sea regions.

The Association of South East Asian Nations (ASEAN), for example, provides a forum 
for addressing conflicts among its members and with neighboring states. ASEAN’s 2002 
“Declaration on the Conduct of Parties in the South China Sea” called on China and the 
ASEAN states to seek peaceful resolution of their territorial disputes, and promote activities 
in other maritime issues.3

The United Nations Environment Program (UNEP), meanwhile, supports two “Regional 
Seas” programs in the Indian Ocean. The first, UNEP-administered East Africa Regional 
Seas program, gathers members spanning the coast and islands from South Africa to 
Somalia. Its principal legal framework is the “Nairobi Convention,” which coordinates 
programs meant to strengthen capacity to protect, manage, and develop the coastal and 
marine environment.

The second regional seas program is the South Asia Cooperative Environment Program. 
This body—comprising of Pakistan, India, Bangladesh, Maldives, and Sri Lanka—oversees 
implementation of the South Asian Seas Action Plan, which addresses integrated coastal 
zone management, oil spill contingency planning, human development, and environmental 
impacts of land-based activities.
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International Dispute Settlement Bodies
As parties to UNCLOS, regional coastal states (except for non-parties Iran and Cambodia) 
have recourse to the dispute settlement mechanisms created by the Convention—the 
International Tribunal on the Law of the Sea or the Arbitration and Special Arbitration 
panels provided by the Convention. (Additionally, they have recourse to the International 
Court of Justice.) The Convention’s dispute-resolution system has been used on several 
occasions to resolve maritime boundary disputes in the Indian Ocean and South China Sea, 
but there is a strong preference for diplomatic processes over judicial approaches to resolve 
boundary disputes.

Current Regional Ocean Issues and Disputes
In some cases, UNCLOS provides detailed prescriptions of rights and obligations at sea. In 
other cases, general guidance is provided for later definition, leaving issues of jurisdiction 
to be resolved when they arise. This has led to a number of current or potential disputes in 
the five areas of concern listed below.

1. Maritime Boundaries, Sovereignty, and Resources

Determination of areas of sovereignty and national jurisdiction is moving in a generally 
satisfactory direction, with only a few significant problem areas:

›› Territorial claims and conflicts. The most difficult issue in determining zones of 
maritime authority is not related to the law of the sea. Instead, the problems lie in 
the determination of sovereignty over land in the form of islands and rocks in the 
South China Sea. These small points of earth were unimportant until nations began 
to consider the economic potential of the resources in and beneath the surrounding 
waters. As jurisdiction over the seabed and fisheries rose in importance, nations began 
to claim jurisdiction on whatever basis they could justify. China justifies its claims over 
the islands and rocks of the Spratly and Paracel chains based on records of claims dating 
back to the 15th century and by reference to the international law of that era that is said 
to have not required occupation to establish and retain national claims. Vietnam and 
the Philippines, meanwhile, make claims based on more recent use, and all contenders 
have attempted to demonstrate jurisdiction by establishing outposts and occupation.

›› Determination of maritime jurisdiction. Maritime boundaries are primarily based 
on sovereignty over the adjoining land territory, with rules based both on UNCLOS 
for breadth, including principles of equidistance and equity in dividing jurisdiction 
between adjacent or opposing states. There is a considerable body of international law 
that governs the application of these principles, but their practical implementation 
necessarily rests on the prior resolution of any disputes regarding sovereignty over the 
neighboring land territory.

›› Confrontations in the South China Sea. China’s claim of authority in the South China 
Sea is based on its “9 Dash Line.” This has led to confrontations and incidents related 
to fishing activities, oil and gas exploration, and habitation on rocks and islets. China’s 
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claim of historic rights is countered by arguments from the Philippines and Vietnam 
for resolution based on UNCLOS, but efforts to resolve the conflict must first address 
the nationality of individual islands and determination of which ones qualify for EEZs. 
Without diplomatic resolution of sovereignty issues, all parties are likely to confront 
one another to defend their claims.

›› Shifting coastlines and disappearing islands. Areas of coastal state jurisdiction are 
based largely on the baselines drawn along coasts and around archipelagos. UNCLOS 
was written with only limited consideration of possible shifts in the geography of the 
coastline upon which the baselines are constructed. Coastal states are to submit their 
baselines to the UN, but guidance on how to revise baselines to reflect changes of 
physical coasts exist in the case of deltas only. In this case, the coastal state need not 
revise its baselines in the face of shifting coastlines.

	 Beyond the case of deltas, there are three cases in which baselines, and the maritime 
jurisdiction they convey, might be reconsidered based on changes of geography. The first 
concerns the removal or addition of physical material in a way that changes baselines. 
A decade ago, Indonesia expressed concern that Singapore’s use of sand to extend land 
beyond its previous boundaries could change the median line in the waters between 
Singapore and Indonesia to Indonesia’s disadvantage. A 2010 treaty resolved the issue 
by establishing permanent base points to determine the maritime boundary between 
the neighbors regardless of future changes in the physical coastline.4  A second case 
concerns the modification of a coastline due to natural disaster, such as the subsidence 
of territory in an earthquake or massive coastal erosion due to tsunamis or hurricanes. If 
a permanent retreat of the coastline results from such disaster, does the baseline need to 
be redrawn? A third case potentially looms as sea levels rise, prospectively submerging 
some or all of the territory of an island nation. Would a nation, or at least its claim 
to maritime jurisdiction, disappear if its territory no longer qualified as an island or 
rock under UNCLOS? This is a serious issue for the Maldives off the southwestern 
coast of India, where sea level rise could force migration of the population. If claims to 
EEZs and continental shelves could be retained in spite of loss of the islands on which 
claims were made, they might provide financial support for the population wherever 
it might relocate. Alternatively, some islands might attempt to shore up or reinforce 
their receding coastlines by adding materials before the land is lost to the sea. But such 
artificial enhancement or enlargement of island territory could run afoul of exemptions 
ordinarily excluding the extension of maritime zones around artificially created islands. 

›› Archipelagic baselines and sea lanes. As archipelagic states, Indonesia and the 
Philippines are able to draw baselines enclosing their islands from which the countries’ 
respective territorial seas and EEZs may be determined. Self-interest and domestic 
public pressure encourage the broadest of interpretation in establishing these baselines, 
sometimes exceeding the provisions of UNCLOS. The zones of authority may encroach 
on jurisdictional claims of nearby states or on the freedom of navigation of maritime 
nations. In these cases, it may be preferable to resort to the “special arbitration” annex of 
UNCLOS, in which disputes over maritime boundaries could be submitted to arbitral 
panels of experts in maritime boundary delimitation.
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	 Similarly, the establishment of sea lanes through archipelagos could become a source of 
friction or conflict if they are established without due consideration of the interests of 
maritime nations in shipping and aviation routes or paths for undersea cables.

The Special Case of Boundaries in the South China Sea 

Determination of national jurisdiction in the South China Sea is a difficult problem 
that has been exacerbated by coastal states’ interest in exploiting fisheries and 
controlling the region’s potential energy resources. In recent years, competing claims 
to islands and rocks in the Spratley and Paracel Island groups, questionable claims 
that barren rocks meet UNCLOS’ standard of human habitability (thereby gaining 
EEZs and the continental shelf, in addition to a 12-mile territorial sea), differing 
legal and historical claims for land jurisdiction, and a historical record of recourse 
to force have all combined to leave jurisdiction over islands (and maritime zones 
derived from the land) uncertain.

China continues to assert its claim of jurisdiction in the heart of the South China 
Sea, enclosed by China’s “9-dash line,” while Vietnam and the Philippines claim 
jurisdiction over specific islands in the Spratley and Paracel groups. China refuses 
to address jurisdiction through formal dispute settlement processes, and has so far 
resisted multilateral approaches to resolve the fate of the two island groups.

While armed confrontation linked to the Spratley and Paracel island groups had 
diminished during a period of cooperation between China and the ASEAN states, 
the potential for confrontation has once again increased, in part due to China’s 
designation of the South China Sea as a “core interest” on the same level of strategic 
importance as Taiwan and Tibet. There has also been continuing economic pressure 
throughout the region to exploit the continental shelf ’s energy resources. However, 
a new agreement between China and Vietnam to resolve their territorial disputes in 
accordance with international law suggests the use of force is again off the table—at 
least for the time being.

Claims in the southwest region of the South China Sea involving Indonesia, Singapore, 
Malaysia, and Brunei have been settled peacefully, but the claim indicated by China’s 
“9 Dash Line” remains in conflict with these otherwise resolved boundaries.

If island and maritime claims in the South China Sea are not resolved in the near 
future, there exist four potential long-term outcomes. First, political uncertainty 
may discourage all commercial development of energy resources, and competing 
coast guards may deter significant fishing activities. Second, limited development 
activities may take place under state military protection. Third, the regional states 
may reach an agreement on an interim joint development regime while retaining 
their jurisdictional claims. Fourth, disputes may spiral into armed conflict.
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Figure 5.4: Jurisdictional Claims in the South China Sea

2. Coastal State Threats to Maritime Freedoms

UNCLOS is a comprehensive document in terms of the issues it addresses, but it does not 
spell out every detail of how it is to be implemented. States that are party to the Convention 
are expected to implement its provisions in good faith, including respecting the rights of 
other parties. This is particularly true in the EEZ, where coastal states may establish laws 
and regulations pertaining to exploration and exploitation of natural resources, marine 
scientific research, and the marine environment, while taking into account rights of other 
states to exercise high seas freedoms. Warships and ships on government service are exempt 
from the provisions related to the marine environment, but are expected to honor their 
intent as much as possible.

Innocent passage. The right of innocent passage through the territorial sea is long 
standing, with the 1982 Convention simply providing greater clarity and limiting discretion 
by the coastal state over passage. Innocent passage never included a requirement for prior 
notification in customary law (and was not added by the 1982 Convention), but a number 
of states in the region—among them China, India, and Pakistan—now claim that foreign 

Source: Stimson
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flag vessels must give prior notification before exercising this right. Bangladesh requires 
advance notice for vessels entering its territorial sea with cargos containing “dangerous goods 
and chemicals, oil, noxious liquid, harmful substances, and radioactive material.”5 These 
claims are challenged periodically under the US Navy’s “Freedom of Navigation” program.

Transit passage. The right of transit passage derives from pre-Convention rights to pass 
through straits used in international navigation, with additional navigational freedoms 
defined in the Convention. Some strait states have claimed that the right of transit passage 
is available only to parties to the Convention, and that non-parties have only the more 
limited right to innocent passage through international straits.6

As traffic through straits has increased, the financial and regulatory burdens on states 
bordering the straits has risen, as have the risks of catastrophic accidents, piracy, and armed 
robbery at sea. The UNCLOS regime leaves strait states responsible for providing for the 
safety of navigation and protection against crime, but it does not provide mechanisms for 
covering the domestic costs of supplying this international service. These costs can be 
quite high for a developing state, and to date, efforts to secure funding through voluntary 
contributions have fallen short. In the future, some international arrangements will be 
needed that provide for necessary services while respecting the sovereignty of the strait 
states and protecting the freedom of navigation for maritime states.

Limits on activities in the EEZ. In spite of provisions of the Convention that protect high 
seas navigation rights in the EEZ—and specifically protect rights of government ships, 
including warships—some states have sought to limit military activities within their EEZ. 
Most notable has been China’s interference with military aircraft and government-owned 
ships engaged in survey and observation activities beyond the territorial sea. In 2001, the 
mid-air collision of a Chinese fighter and a US Navy EP3 reconnaissance aircraft (with the 
loss of the life of the Chinese pilot) demonstrated the seriousness of this effort to expand 
coastal-state jurisdiction at sea. Meanwhile, India claims the right to require prior consent 
for foreign military activities in its EEZ. The United States has protested all of these activities 
as unjustified restrictions on navigation rights.

Advanced notice of cable and pipeline maintenance in the EEZ. The right to lay and 
maintain cables and pipelines across the seabed of the EEZ is explicitly protected in 
UNCLOS. Despite the fact that undersea cables constitute the communication infrastructure 
for the Indian Ocean and South China Sea, some countries in the region have claimed the 
right to demand that firms submit advance notification and obtain prior permission before 
conducting cable-maintenance activities in their EEZs, in spite of the requirement that such 
activities not be impeded by the coastal state. While advance notice can facilitate managing 
uses of the ocean floor, it also allows bureaucratic inefficiency to delay essential maintenance 
operations. Submarine-cable companies must rely on their parent governments to challenge 
these requirements through diplomatic channels, with UNCLOS being a major source of 
leverage for action.
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3. Monitoring, Regulation, and Enforcement

Parties to UNCLOS have the right to manage resource development, marine scientific 
research, and environmental protection in their EEZs, as well as the duty to combat piracy 
on the high seas. Without the capability to monitor activities and enforce regulations at sea, 
coastal states lack the ability to fulfill their responsibilities to combat illegal practices, and 
may suffer losses and damages as a result.

Piracy. As the most heavily travelled and high-value sea routes in the world, the points of 
confluence of sea lanes in the Indian Ocean and South China Sea have become attractive 
hunting grounds for pirates. Small-scale piracy—based on the capture of ships and cargo 
over the past few years near the Horn of Africa and the Strait of Malacca—has been 
supplanted by capture and ransom activities against lightly crewed vessels with high-value 
cargoes traveling from the Persian Gulf and the Suez Canal, even as piracy in the eastern 
Indian Ocean has declined. (As of April 23, 2012, there were 151 acts against shipping 
worldwide, with 51 off the coast of Somalia. Of these, there were 13 hijackings, of which 11 
were off the Somalia coast, while 158 of 173 hostages worldwide were taken off Somalia.7 
The distribution of incidents and hijackings in 2012 is shown in Figure 5.3 on page 70.)

While piracy is an international crime to which all maritime nations must respond, many 
states have failed to provide domestic authority or resources to act against pirates. For 
example, local actions against Somalia-based pirates were impeded by the lack of a capable 
national government to act against pirates within national waters. Given that action by 
foreign states within a coastal state’s territorial sea is normally a violation of international law, 
maritime states have had to seek and obtain a UN Security Council resolution to authorize 
states to pursue and capture pirates within Somalia’s territorial sea. Since 2008, the UN 
Security Council has adopted 12 resolutions dealing with piracy, armed robbery at sea, and 
arms trafficking in maritime spaces.8 The Security Council has also endorsed operations of 
Combined Task Force 151 and other forces combating piracy off Somalia’s shores. 

Illegal, unreported, and unregulated fishing on the high seas. The increasing sophistica-
tion of fishing systems has allowed modern fishing vessels and fleets to enter a fishery and 
quickly harvest available resources before moving on to other grounds. Many poor devel-
oping states have limited resources to invest in coast guards capable of patrolling their EEZ 
and enforcing fishery regulations. This situation has left these countries’ offshore resources 
vulnerable to illegal, unreported, and unregulated (IUU) fishing, with major economic 
losses both to the state and to local fishing industries. IUU fishing has proven even more 
problematic for fisheries that straddle the EEZ and the high seas, or fisheries that migrate 
across national boundaries.

Somalia serves as a case in point regarding the loss of a national resource due to a lack of 
capacity for offshore management and regulation. While it would be an exaggeration to 
blame the rise of Somalia-based piracy solely on the decimation of the country’s offshore 
fisheries and the subsequent displacement of fishermen to other livelihoods, the failure 
to protect and utilize Somalia’s once-rich offshore fisheries is a major economic loss that 
undermines the development of a national government capable of regulating activities in 
its own EEZ.9



International Law and Order: The Indian Ocean and South China Sea   |  77

Figure 5.5: Strengths, Weaknesses, Opportunities, and Threats Analysis

Strengths of international law in promoting 
peace and sustainability in the Indian Ocean:

›› Rules and processes for determining 
maritime boundaries defuse conflict by 
focusing on implementation of agreed upon 
principles rather than national competition

›› Increased clarity of national rights and 
obligations in ocean zones for both coastal 
and distant water states reduces chances for 
serious disputes

›› Mechanisms for settlement of maritime 
disputes under UNCLOS have increasingly 
gained respect and application

›› Regional recognition of UNCLOS and 
membership in the International Maritime 
Organization provide common basis for 
establishing international ocean policy and 
addressing disputes among nations

Weaknesses of international law as a basis for 
regional peace:

›› Implementation of principles and general 
provisions depends on good faith obligations 
of sovereign states to implement provisions 
of the Convention

›› Additional agreements are necessary to 
create binding rules and regulations for 
protection of the marine environment

›› Delineation of maritime boundaries depends 
upon agreement on sovereignty over land, 
and on functional governments to negotiate 
boundary agreements

›› Without means to monitor offshore activities 
and enforce rules at sea, rights of coastal 
states under UNCLOS cannot be assured

›› Long-term stability of international law 
requires adherence by all major ocean powers

Opportunities to improve peace and stability 
through application of international law:

›› Roles for regional and functional 
international organizations and agreements 
to address multinational and transboundary 
issues

›› Formal review process of claims to 
continental shelves beyond the 200-mile EEZ

›› Regional organizations can lead or assist 
in the development of binding multilateral 
agreements to protect the marine 
environment

›› Partnerships with the US and other 
advanced maritime states can enhance 
monitoring capability and bolster training of 
coast guards’ monitoring and enforcement 
capacities

›› The International Tribunal and UNCLOS 
arbitral panels have gained a positive 
reputation for dispute resolution in the 
region that can provide a trusted alternative 
to use of force

Threats to international law, peace,  
and stability:

›› Unilateral declarations of authority over 
the seas and seabed in excess of UNCLOS 
provisions

›› Failed states and states that lack the 
capability to monitor their waters and 
enforce their laws

›› Unresolved, overlapping claims to islands in 
the South China Sea

›› Retreat of coastal baselines due to rising sea 
level or natural disaster

›› Non-party status of the US—a global sea 
power with maritime interests in the Indian 
Ocean and South China Sea—undermines 
commitments of parties to their obligations 
under the Convention, and leaves the option 
for other states to leave the Convention
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The weakness of many littoral states notwithstanding, all of the coastal countries bordering 
the Indian Ocean and South China Sea belong to one or more regional fishery bodies and 
most belong to a regional seas program. Increasingly, they may turn to inter-governmental 
and non-governmental organizations for assistance in developing management plans for 
their EEZs.

In the years ahead, heightened demand for fish for domestic consumption and international 
trade will increase pressure on high seas– and straddling fish stocks. If coastal states and 
flag states prove unable to both monitor fishing in the EEZ and enforce regulations in port 
and at sea, then IUU fishing will likely increase, to the detriment of coastal state fishing 
interests and consumers. 

4. Protection of the Marine Environment

Ship breaking. Dismantling ships to salvage equipment and recycle metals is highly labor 
intensive. This is one of the primary reasons the ship-dismantling industry has moved to 
India and other nations with large, low-cost labor forces. Instead of dismantling vessels in 
a dock, ships are often simply run up on shore, where they are broken apart. Over their 
working life, ships accumulate significant petroleum-related residues. Dismantling ships 
releases these hazardous materials into coastal waters to the detriment of the environment, 
local populations, and marine ecosystems.

Under UNCLOS, states are responsible for enacting and enforcing laws to prevent 
pollution of the marine environment, but by itself, this responsibility is not enforceable 
at the international level. The Convention encourages the development of regional and 
global agreements that lay out specific rules addressing pollution from land or continental 
shelf activities.

Climate change and sea level rise. Rising sea levels driven by global climate change 
have potentially serious implications for coastal cities and infrastructure. There are also 
significant implications for maritime jurisdiction, since rising sea levels can move maritime 
baselines inward, taking with them the territorial seas and EEZs that are drawn from those 
baselines. More critical is the threat that rising seas pose to small island nations, where in 
some cases the highest points of land sit only meters above current ocean levels. Rising sea 
levels could eventually submerge these island states’ land territory, and with it all of their 
claims to EEZs and continental shelves.

Migration driven by rising seas has already occurred with the submergence of Bangladesh’s 
Bhola Island in 1995. The loss of Bhola Island, which was located inside Bangladesh’s 
coastal baselines, had no effect on the country’s maritime jurisdiction, however.10 Looking 
forward, the Maldives—where 80 percent of the country’s territory has an elevation of one 
meter or less above sea level—may be similarly submerged. This would force the Maldivian 
population off the archipelago and eliminate the Maldives’ EEZ, with parts of its continental 
shelf likely being transferred to India and the British Indian Ocean Territories. 
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Proposal for a marine protected area in the British Indian Ocean Territories. A proposal 
by the United Kingdom to establish a marine protected area in the Indian Ocean in the region 
of the British Indian Ocean Territories has provoked opposition to date, given that it would 
prevent indigenous people from returning to the territories from which they were ejected 
50 years ago when the UK began preparations for establishing the US naval base in Diego 
Garcia. Supporters of the UK proposal for a marine protected area in these waters include 
the British government, as well as a handful of major international environmental NGOs. 
Meanwhile, opponents—human rights organizations, other environmental organizations, 
and some neighboring island states where people displaced by the British have migrated—
claim that designating a marine protected area is a ploy to make it impossible for displaced 
populations to return to productive livelihoods in their former home. Efforts to resolve the 
issue via financial compensation have thus far been rejected by the UK.

Implications of the Ocean Legal Regime for US Presence  
in the Indian Ocean and South China Sea

Unless the US is willing to maintain a presence in the littorals of every country 
that challenges navigational freedoms in the EEZ and international straits, such 
freedoms must be protected through legal and maritime challenges. As a non-party 
to UNCLOS, the US may not be able to have its disputes addressed in international 
fora.  Further, as long as US maritime interests must be pursued through international 
partnerships (such as the multinational anti-piracy task force), military challenges 
to excessive maritime claims will have to be balanced against maintaining foreign 
support for other critical activities and minimizing foreign disapproval of US 
military demonstrations off foreign shores. It is one thing to risk irritating the public 
of an adversary; it is another to undermine relations with essential allies. 

As home to the most strategic and heavily travelled sea routes, the Indian Ocean 
and South China Sea are critical to US economic and security interests in the world 
at large. It is important to preserve US navigation rights in the region. As such, it 
is also important that rights not be the source of confrontations with allies, and that 
jurisdictional claims not spill over into maritime conflict.

While UNCLOS and other binding international maritime agreements establish 
the international order for the seas, their adoption does not put an end to ocean 
diplomacy. This is especially true in the Indian Ocean and South China Sea. However, 
the leverage of the US in guiding the development of ocean law and regulation is 
significantly weakened by its failure to become a signatory party to UNCLOS. The 
US Navy policy of challenging what are viewed as excessive claims can only be a 
stopgap measure, particularly when challenges must be made against nations that 
have other non-maritime interests that compete for US attention in the realms of 
bilateral and international diplomacy. 
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5. Dispute Settlement

Claims to maritime zones are guided by UNCLOS rules, but the application on some 
principles—such as equity and historic use—can require further negotiation, conciliation, 
or binding settlement to resolve overlapping claims. While resolution of disputes over 
sovereign control, resources, or territory can lead to armed conflict, coastal nations in the 
Indian Ocean and South China Sea have resolved (or are in the process of seeking peaceful 
resolution of) a number of boundary disputes. For example, India and Sri Lanka have a 
negotiated maritime boundary, while Bangladesh and Myanmar recently resolved a case 
before the International Tribunal on the Law of the Sea regarding maritime boundaries in 
the Bay of Bengal. This latter case is particularly encouraging, in that the affected parties have 
used the UNCLOS dispute-settlement provision to seek clarification on maritime boundary 
issues rather than prolonging the dispute or turning to the use of force for its resolution.

Outlook for International Law and Peace in the Indian Ocean 
and South China Sea
As international law for the oceans developed in the aftermath of World War II, a contest 
emerged, pitting maritime nations interested in freedom of navigation on the seas against 
coastal states, which were interested in extending both the seaward extent of their authority 
and the degree of jurisdiction they could assert over the sea, its resources, and activities in 
its waters.

More than 35 years were spent negotiating a delicate balance between these interests. This 
balance was eventually codified in UNCLOS in 1982, and it would take another 12 years 
for the Convention to be brought into force. Yet establishing the Convention represented 
only one of the steps needed to accommodate the interests of both maritime and coastal 
states. The next key step will be continuing the process of interpreting and implementing 
the Convention while protecting the rights of its signatory parties. 

Interpretations of coastal state jurisdiction and navigational freedoms differ from country 
to country. Issues such as fish-stock exploitation and seabed genetic resources beyond the 
limits of national jurisdiction remain potential sources of conflict. The Indian Ocean and 
South China Sea comprise a region with three significant maritime powers—India, China, 
and the US—but no hegemon to enforce its version of proper order for the seas. In place of 
a dominant power, the states of the region accept the legal order established by UNCLOS, 
and the international agreements and organizations within its framework.

UNCLOS enjoys near universal acceptance. It provides coastal states with essential tools 
to protect their coasts and manage offshore resources, while also safeguarding the rights of 
navigation, overflight, and seabed communications that are essential to maritime powers 
and trading states. UNCLOS also provides a structure for peaceful resolution of disputes 
regarding maritime issues. And by meeting the essential needs of coastal and maritime states, 
UNCLOS reduced the likelihood of conflict over coastal states’ efforts to enclose the seas.

By itself, UNCLOS does not meet all the needs of regional parties. Many of its provisions 
leave details to be resolved through diplomatic efforts as new issues arise. Its provisions on 



International Law and Order: The Indian Ocean and South China Sea   |  81

maritime boundaries rest on determination of control of coasts and islands, some of which 
remain highly disputed as of early 2012. Further, while the Convention identifies rights and 
authorities at sea, few of the states of the region have the technical capability to monitor 
activities, implement laws and regulations, and enforce those laws in their territorial waters.

As a framework, the Convention provides opportunities to improve the maritime order of the 
region. International organizations, particularly the International Maritime Organization, 
the Food and Agriculture Organization, and the UN Environment Program all play roles in 
helping states manage the ocean and its resources. Potential exists to develop partnerships 
with more advanced maritime states to gain technical capacity, training, and enforcement 
assistance. Meanwhile, having demonstrated their competence, UNCLOS arbitral panels 
provide appealing avenues for resolving conflicts.

There remain threats to maritime order provided by the Convention. While grand 
expansions of coastal state authority have been put to rest, temptations persist to expand 
authority in smaller steps, such as restricting navigation and access to offshore waters. 
Security threats have originated in failed states like Somalia, where pirates and armed 
robbers operate in waters that lie beyond the authority of other states, requiring UN Security 
Council intervention to exceed the limits of the Convention. The retreat of coastlines and 
submersion of islands raise tricky questions about who controls offshore waters when the 
baselines from which such zones are measured shift or disappear. Long-term sea level 
rise also threatens coastal infrastructure throughout the Indian Ocean and South China 
Sea regions. Finally, changes in islands’ and coastal regions’ habitability could trigger 
problematic large-scale migrations, either within a country or across borders, necessitating 
massive relocation of port infrastructure and other maritime facilities.

There are two existential threats to the order provided by UNCLOS. The first is the 
dispute over control of small islands and rocks in the South China Sea’s Spratly and Paracel 
island groups. The Convention cannot guide the establishment of national baselines 
and boundaries until the question of sovereignty is resolved. Recent recognition of the 
economic importance of seabed- and living resources has pressured nearby states to make, 
demonstrate, and enforce claims to maritime territory. However, while China is focused 
on controlling resources and activities off its coasts, the country’s investment in fueling 
stations and naval facilities in the Indian Ocean, growing dependence on foreign trade, and 
interest in Arctic exploration suggest a gradual shift in Beijing’s outlook from coastal state 
control to high seas freedoms. 

The second threat to the maritime order is the failure of the US to complete the process of 
joining the Convention. As a non-party, the US—the sole major maritime power outside 
the Convention—has undercut its own moral authority to press other states to abide by the 
Convention. Moreover, the US stance holds the door open for other states currently party 
to UNCLOS to leave the Convention and pursue their interests via means that they cannot 
utilize as parties. The departure of a country such as China could provide political cover to 
other countries that disagree with aspects of the Convention, allowing them to justify their 
exit. With each departure, the stability of the maritime order would be weakened and the 
world would move closer to the enclosure of the seas by coastal states—to the detriment of 
maritime powers and trading states. To mitigate this threat, the US needs to complete its 
ratification process and become party to the Convention.
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